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Title of Report: Request to Judicially Review PAC Decision.

Committee
Report
Submitted To:

Planning Committee

Date of Meeting: 27 January 2021

For Decision or
For Information

For Decision

Linkage to Council Strategy (2015-19)

Strategic Theme Protecting and Enhancing our Environments and Assets

Outcome Pro-active decision making which protects the natural features,
characteristics and integrity of the Borough

Lead Officer Head of Planning

Budgetary Considerations

Cost of Proposal Estimated £100,000

Included in Current Year Estimates No

Capital/Revenue Revenue

Code 34001 2940

Staffing Costs No additional cost

Screening
Requirements

Required for new or revised Policies, Plans, Strategies or Service Delivery
Proposals.

Section 75
Screening

Screening Completed: N/A Date:

EQIA Required and
Completed:

N/A Date:

Rural Needs
Assessment
(RNA)

Screening Completed N/A Date:

RNA Required and
Completed:

N/A Date:

Data Protection
Impact
Assessment
(DPIA)

Screening Completed: N/A Date:

DPIA Required and
Completed:

N/A Date:
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1.0 Background

1.1 An enforcement notice relating to the unauthorised development of an anaerobic
digester, combined heat and power plant, ancillary equipment and structures and
associated hardcore area at land 35m NW of 133 Baranailt Road, Limavady was
issued by Council in March 2018. The enforcement notice was appealed to the
Planning Appeals Commission. The PAC issued its decision on 19 November 2020
granting planning permission underground (a) that planning permission ought to be
granted in respect of the breach of planning control (report attached).

2.0 Details
2.1 In correspondence to Council dated 25 November 2020, Claire Bailey MLA and

Rachel Woods MLA encourage Council to judicially review the PAC decision. They
advise that they are seriously concerned that the PAC did not adequately consider
nor deal with serious risks to the health of local residents and to nearby Natura 2000
sites and the operation is larger than that initially approved by Planning. They would
also like to highlight existing levels of nitrogen deposition at nearby Ballynahone Bog
SAC, which already exceed the critical load for that site and point to the requirement
under Article 6 of the EU Habitats Directive for a project to proceed only having
ascertained that it will not adversely affect the integrity of the site concerned.

2.2 A judicial review is the way in which a decision has been made rather than the rights
and wrongs of the conclusion reached. The three grounds of a judicial review are:

• Illegality
• Procedural unfairness
• irrationality

2.3 It is considered that the serious concerns raised in the correspondence have been
addressed in the PAC Decision. The health impact of the development was
considered at para.s 30-36. The assessment sets out the clear justification for the
PAC consideration of this issue. The impact on nearby residents is further set out in
para.s 37-85. All parties to the appeal had the opportunity to set out their evidence
for the PAC to consider.

2.4 The impact on Natura 2000 sites is set out in para.s 86-89, 103-139. All parties to
the appeal had the opportunity to provide evidence for the consideration of the PAC.
Again the PAC clearly set out their consideration of this issue and endorses the
conclusions of NIEA regarding the Habitats Regulation Assessment and all parties
had the opportunity to submit their evidence on this issue.

2.5 The consideration of the planning history on the site and comparison with previous
planning permission for and AD Plant were considered by the PAC at para.s 12-22
and para. 28 of the PAC decision. Each party had the opportunity to put forward their
evidence on this issue. The PAC set out its consideration of this issue and the
weight apportioned to this issue.

2.6 Whether or not we agree with the decision of the PAC is not a matter of a judicial
review. It is not considered that the PAC erred in terms of the three grounds for
judicial review. To proceed to judicially review the PAC decision would be high risk
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and if lost Council would be liable to pay for the costs of the PAC defending its
decision. This could be in the region of £40,000 plus on top of Council’s own costs.
An unsuccessful challenge would possibly cost Council an estimated £100,000 or
greater.

2.7 The judicial review procedures do not prevent Claire Bailey MLA and Rachel Woods
MLA judicially reviewing the PAC decision if they so wished to do so.

3.0 Recommendation

3.1 IT IS RECOMMENDED that the Planning Committee agree that Council do not
proceed to judicially review the PAC decision.
























































































